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FIGHTING ARRESTS FOR LOITERING

Rationale
Several of ADF members have complained of having been arrested arbitrarily when
walking in the street, sitting in a taxi, etc., on the pretext of them being ‘loitering’. They
have been detained (in most cases in Hillbrow Police Station) and asked to pay a fine of
R300. Some have been subject to more abuse (documents taken and destroyed). At some
point the Chair himself went to Hillbrow police station to support one ADF member how
had been arrested. The issue of arrest for loitering is repeating itself on a weekly basis. It
also affects students from Wits, especially foreigners. ADF felt it was necessary to
understand better this process and take measures to protect its members. First by
engaging with Hillbrow (and beyond, all inner city) Police Station commissioners, to
build a common strategy to fight police abuse, corruption, and harassment of migrants
(see report on workshop with the Police); secondly by looking at how one can fight
against arrests for loitering per se. In this regard, the encounter with Wits Law Clinic has
proved very helpful Some lawyers are specializing in fighting the Minister of Safety and
Security about these arrests for loitering, which may prove to be unconstitutional (the bylaw has not yet been challenged in court). Wits Law Clinic, when provided with the
correct documents (notification of rights + receipt or admission of guilt), is able to win
law suits against the Ministry of Safety and Security with a large rate of success. They
are open to any person who has been arrested for loitering, every Friday, 8.00-12.00.
Objective of the workshop ‘What to do in case you are arrested for loitering’
Relying on the information gathered at the Wits Law Clinic, ADF was able to prepare
short pamphlets in different languages (English, French, Amharic, Swahili, Portuguese)
to tell migrants and South Africans what to do in case of loitering, and more broadly
police abuse (see pamphlets): namely collect all documents possible from the police
proving that the motivation for the arrest was ‘loitering’ (notification of rights; and if one
pays the fine, the receipt; or if one does not, the ‘admission of guilt’ when one is
released).
Two difficulties arose on how to spread awareness on this issue:
- Migrants who are given these pamphlets are often very frightened to even think of
engaging with the Law, and do not think they can expect anything from the South
African state. People distributing the pamphlets therefore need to be trained to
address the main questions raised (see infra)
- Although some dedicated ADF members started distributing the pamphlets, ADF
lacks human resources and the distribution has been little. Each community leader
has been asked to give feed back to their own community but this has so far
yielded little results.
One opportunity to address these issues was given through an encounter with an initiative
called Trolleypushers, in inner city Johannesburg, coordinated by Ismail Farouk (see
http://www.trolleyworks.net/ for more details). The initiative, aiming at empowering
trolleypushers by replacing their stolen trolley by legal trolleys in the streets of the inner
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city, is also giving them other roles in the city – like tour guides and also activists /
pamphlets distributors. Many of them are migrants (mostly from Mozambique and
Zimbabwe) and are victims of daily police harassment including arrest for loitering. It
was considered useful, both for their own rights and to train them as pamphlets
distributors.
The workshop
It took place on the 16.05.09, co organized by ADF and by the Trolley Pushers initiative
(TPI). Four members of the ADF were present (Claire Benit-Gbaffou, Marc Gbaffou,
Serge Lwamba and a friend); about 10 members of the Trolley Pushers initiative were
present (including Ismail Farouk). A representative of the Central Johannesburg Police
CPF was present, Toto Musafiri (chair of sector 2), as well as Inspector Mampa, working
closely with the CPF.
It was not easy to focus initially as the very same day, there was a massive raid of the
police confiscating illegal trolleys, so most trolley pushers were busy with other
concerns. Similarly, some misunderstanding initially occurred between the Trolley
Pushers initiative and the CPF- police, but they were resolved later that day.
The workshop consisted in:
- The distribution of pamphlets to the trolleypushers in the relevant languages. In
this part of town (around Joubert Park), it was mostly ENGLISH, then Portuguese
and isiZulu (which we did not have).
- Explanation and training regarding these pamphlets.
- Questions and answers from trolleypushers
- Additional inputs from the CPF and Inspector Mampa.
Recommendations regarding the pamphlet ‘What to do in case you are arrested for
loitering’
1) Recording (without provocation / violence, discretely if possible) the name or
identification of the police officer (or his car) is mainly to protect one from corruption,
bribery, illegal treatment. Should this happen, ADF can mediate between you and the
police (you won't have to fight the police directly), as ADF is busy setting up a
partnership with police commissioners and CPFs.
2) Asking for A) a notice of rights B) a receipt (in case you pay the fine) OR admission
of guilt (if you don’t pay the fine and wait to be released): it can protect you on its own
because it shows that you are aware of your right. It can also help you suing the Minister
of Safety and Security for abusing detention.
Currently Wits Law Clinic is daily fighting and winning cases of the kind (with about a
100% success) - someone arrested for loitering and having those two papers can be given
between R30.000 and R60.000 for the damage caused by the arrest. Again, ADF can
mediate to fill in the case, and there is no risk for individuals when entering this process
(it is not a personal matter between the individual and the police officer).
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© ADF, Drill Hall, 16 May 2009. Claire Benit-Gbaffou explains the content of the
pamphlets to trolley pushers.

Documents required to open a case at Wits Law Clinic:
1) Proof of valid ID / permit of any sort (even asylum seekers papers valid for a few
months only). However he said it is worth a try even if migrants do not have valid papers
- they can still come and see Wits Law Clinic)
2) Notice of Rights. The Notice of rights is supposed to be given by the police to the
'loiterer' in case of arrest. Each person arrested should ask for a notice of rights, it is a
right to get this paper. The Notice of right basically states that this person was arrested
for loitering at xxx o'clock at xxx place. If an officer refuses to give it to you, you can ask
to see a higher rank police officer. This is your right (basically knowing why you are
being arrested)
3) Receipt / Admission of guilt. The person arrested should ask for one of those
documents.
People need to be aware of their rights (sometimes the policemen ask for the notice of
rights to be returned in order to give the receipt: this is not legal).
With this 3 documents, the person arrested is sure to win the case.
Even if there is only 2) OR 3) and not both, it can be won (Wits law clinic just need a
proof of arrest for loitering: both 2 and 3 are proofs)
They need to go to Wits Law Clinic (Braamfontein, entrance Empire Road after Jan
Smuts) on FRIDAYS 8.00-10.00.
The earlier the case is opened after the arrest, the better. If several people are arrested at
the same time, they can open a file together and it makes the case stronger.
ADF is happy to mediate or accompany victims of arrests for loitering to Wits Law
Clinic.
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Matters arising / Questions
1) According to Wits Law Clinic, it is better for individuals to open a case rather than
having ADF opening a collective case (more complicated, more costly, les efficient).
Currently it is very easy to win individual cases. Hopefully an accumulation of individual
cases can help challenging policy - but it is difficult to challenge policy directly.
2) The law suit is not against a specific police officer, nor against a specific police
station. It is filed against the Ministry of Safety and Security. Therefore it is not
personnalised and it limits the possibility of police harassment of the person opening the
case.
3) It is more difficult for people having NO PERMIT at all (even a three month asylum
seeker document). However it might still be worth contacting Wits Law Clinic as they are
also helping people getting access to documentation.

© ADF, Drill Hall, 16 May 2009. Inspector Mampa (SAPS) comments on how
important civil society is in challenging laws and by-laws that might sound unfair but
that they, the police, are requested to apply and implement.

Input from SAPS
Inspector Mampa (Central Johannesburg SAPS) gave some comments. He explained the
law (what ‘loitering’ means according to the law – the police can arrest people ‘about to
commit a crime’ and even ‘about to be victim of a crime’, for instance someone who is
drunk and is at risk of being mugged). He mentioned the fact that this by-law was a
strong reminder of the ‘old days’ but that the police were not there to challenge the laws:
it was for civil society organization to do so. He also explained a lot of the police abuse /
corruption and bribery practices by the fact that not all the police were the same, and in
particular reservists who were not always properly trained and had no salaries were often
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behaving in an improper manner. He advised to get in touch with him or with the CPF in
case of police abuse.

© ADF, Drill Hall, 16 May 2009. Featuring (left to right) Serge Lwamba (ADF),
Toto Musafiri (CPF), Ismail Farouk (TPI), Insp Mampa (SAPS), Claire BenitGbaffou (ADF).

Useful contacts
- Wits Law Clinic, Oliver Schreiner School of Law Building, West Campus (Wits
University), Braamfontein, Johannesburg. Tel: 011 717 8429. For loitering: go without
appointment on FRIDAY mornings, 8.00-12.00.
- African Diaspora Forum. Office: 011.633.21.40 / Chair 0835147367
- Ismail Farouk (Trolley Pushers Initiative): 0844073444
- Inspector Mampa (SAPS, Central JHB): 073.188.77.85
- Toto Musafiri (CPF, Chair sector 2): 072.631.96.11
Next steps
- Keep in touch with the Trolley Pushers Initiative (more pamphlets, more questions)
- Train more ADF members on how to make these pamphlets efficient and how to touch
broader portions of the migrant community (including their own). In particular train the
person staying at the office (administrator, or secretary) who might be answering phone
calls and giving advice.
- Prepare more pamphlets in English, maybe some in isiZulu
- Consolidate the links with CPFs and selected police officers.
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